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STATEMENT OF THE CASE

For many years prior to July 18, 1930, the Ex-

change National Bank of Spokane, Washington, was

a national banking association, organized and exist-

ing nnder the national banking laws of the United

States of America with its place of business at Spo-

kane, Washington. That on or about the 18th day of



January, 1929, said banking association was declared

insolvent by the United States Comptroller of the

Currency. That at said time, appellee, Samuel A.

Mitchell, was the record owner of 123 shares of the

capital stock of said banking association. That by

reason thereof, and pursuant to an order by the

Comptroller of the Currency, appellee, Samuel A.

Mitchell, became liable under the existing law, in the

sum of $12,300.00, super-added liability on account of

the ownership of said stock.

That shortly thereafter appellee, Samuel A. Mit-

chell, paid to the then receiver of said banking asso-

ciation the sum of $2,000.00 in cash on account of said

liability. That thereafter and on or about the 15th

day of July, 1930, appellee, Samuel A. Mitchell, for

the purpose of securing the payment of the remainder

of said super-added liability, made and delivered to

James A. Drain, the then receiver and liquidator of

said bank, his note and mortgage in the sum of

$11,280.50. (Tr. 14-15).

That subsequently and on or about July 1, 1934, the

said James A. Drain was succeeded by Thomas A. E.

Lally, as receiver and liquidator of said bank, who

continued to act as said receiver and liquidator until

the summer of 1936 when he as said receiver wound up

the receivership of said bank, paid all depositors and

creditors of said banking association, both principal

and interest in full, paid all expenses of said receiver-

ship in full, redeemed and paid all circulating notes



and currency in full, and on or about September 16,

1936, said receiver was discharged in a manner pro-

vided by law and appellant, Charles P. Bobbins was

elected as the statutory shareholders' agent for the

shareholders of such insolvent banking association.

That upon the election and qualification of said share-

holders' agent, the said receiver turned over to said

shareholders' agent all of the property and assets of

said insolvent banking association, and included there-

in was the said note and mortgage of appellee, the

said receiver endeavoring to transfer the same to said

shareholders' agent, claiming them to be an asset of

said insolvent banking association.

That subsequently to July 15, 1930, and prior to

the discharge of said receiver, appellee, Samuel A.

Mitchell, paid to said receiver on and between the

dates of December 7, 1934, and March 13, 1936, the sum

of $1100.00 on account of said super-added liability.

That no sum has been paid by appellee subsequently

to March 13, 1936.

That on the 6th day of June, 1936, Thomas A. E.

Lally, then receiver of said insolvent banking asso-

ciation, commenced this action, alleging in paragraph

III of said complaint (Tr. 3)

:

"That thereafter on or about July 13, 1930, in

Spokane, Washington, the said defendant, Sam-
uel A. Mitchell, on behalf of himself and the com-
munity composed of him and his said wife, and as
security for the unpaid balance of said stock as-

sessment and said interest thereon on said shares



of stock (Italics ours) executed, and delivered to
James A. Drain, who was then receiver of said
association * * *."

That subsequently and on November 12, 1936, the

said appellant filed his amended complaint in said

action. Paragraph III of said amended complaint

alleging as follows (Tr. 8) :

"That on or about July 15, 1930, in Spokane,
Washing-ton, the said defendant, Samuel A. Mit-
chell, on behalf of the community composed of
him and his said wife in settlement and payment
of an indebtedness which he then owed to the said
James A. Drain, receiver, executed and delivered
to the receiver his certain promissory note * * V
(Italics ours)

That on April 9, 1937, appellant filed in said action,

his second amended complaint, alleging in paragraph

II thereof (Tr. 13)

:

"Among the assets set over and delivered to

the plaintiff as remaining assets of the insolvent

banking association were the note and mortgage
hereinafter set forth * * *." (Italics ours)

That appellee answered said second amended com-

plaint, alleging that:

"That subsequently to the execution and deliv-

ery of said note and mortgage, the liquidator of

said banking association paid all depositors and
all creditors of said banking association, both
principal and interest, in full, paid all of the ex-

penses of the receivership in full, redeemed and
paid all circulating notes and currency in full;

that this said receiver has been discharged; that

said bank is no longer insolvent; that by reason



thereof the consideration for which said note and
mortgage was given has failed in its entirety."

(Tr. 29)

and further alleged by way of second defense:

"That by reason thereof, this plaintiff has no
right, title or interest in and to the note and mort-
gage mentioned in his complaint, either by as-

signment or at all." (Tr. 29)

That in each of the receipts given appellee by

Thomas A. E. Lally, the receiver, going to make up

the $1100.00 paid to him by appellee, with one excep-

tion, recites:

"To apply on stock assessment on 123 shares."
(Tr. 64-70)

The District Court found as a matter of law that

:

1. Plaintiff as such is not entitled to contribution.

2. That plaintiff as such is not entitled to subro-

gation.

3. That the liability of the said Mitchell and the

note and mortgage given to secure it never became an

asset of said banking association that could be as-

signed, and entered judgment dismissing the action

and cancelling and discharging the said note and

mortgage.

ARGUMENT

In this brief, appellees will endeavor to follow the

outline of appellant as set forth in his brief.

Appellant opens his argument (Appellant's Brief,

p. 12) with the statement:
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"Appellant has found no decision on facts simi-

lar to this before the court. In fact, he has found
no decision stating whether or not a shareholders'
agent can enforce such a note and mortgage."

Apparently, appellant is here using the text of his

trial brief without pausing to bring it to date, for

while the remark may then have been correct it has

since ceased to be so. In

Lolly v. Anderson, 78 Pac. (2), 603, (decided by
the Supreme Court of Washington on April 27,

1938)

the facts were identical with the case at bar. There,

as here, appellant was plaintiff and appellant. In

both cases, litigation was initiated by Mr. Lally, as

receiver. While both cases were pending, Mr. Lally

was discharged as receiver and became shareholders'

agent. In both cases, Mr. Lally sought to recover for

an assessment levied on a stockholder in this same

Exchange Bank. In both cases the receiver had pre-

viously taken a note for the amount of the assessment,

and in both cases, suit was brought upon that note.

The only distinction is that in the case at bar, a mort-

gage was given to secure the note. But this is almost

exactly paralleled by the fact that the Anderson note

had been reduced to judgment, while the receivership

of the Exchange assets was still in effect, and this

judgment thereby secured the same lien upon real

estate standing in the name of Anderson that did the

mortgage upon property of the appellee in this case.

There, as here, it was argued that the note and the



judgment in some manner enlarged the rights of the

stockholders' a^ent to collect.i tv

In denying this contention and in reaching the con-

clusion that appellant could not recover the Supreme

Court of Washington pointed out:

"This liability of the stockholders of national
banks to an assessment, in the case of corporate
insolvency, is a liability created by the statute for
the sole benefit of the creditors. (Citing cases)
* * * The statutory super-added liability is a
collateral or a secondary obligation in the nature
of security for the benefit of creditors. Such a
liability is not an asset of the corporation, and
the receiver, as such, has no interest in it. All
money collected by the receiver from a stockholder
by virtue of his double liability is received and
held by him as a trustee for the creditors and the
individual stockholder from whom it was collected.
* * * It thus follows that, if the liability of An-
derson as a stockholder was not an asset in the
hands of the receiver, as we have seen, it would
seem to necessarily follow that the giving of the
note and obtaining of the judgment did not change
the basic character of the obligation. If this be
true, as we believe it to be, then the appellant's
'theory of substituted obligation' arising out of
the giving of the note is not material."

True, appellant in this case makes a slightly differ-

ent contention. Instead of calling the note a "substi-

tuted obligation" he here seeks to have it regarded as

an enlarged obligation. Thus, on page 16 of his brief,

he says:

"When the receiver accepted the note and mort-
gage, we may assume that he had not only the



8

creditors but the shareholders in mind. When a
pledge is given, the presumption arises that it ap-
plies to all of the debtor's liability. Baldwin v.

Bradley, 69 111. 32. * * * As the receiver pro-
tects both creditors and shareholders may we not
assume that he took the note and mortgage as
security for all of the obligations?"

It is mere playing with words to seek to get away

from the doctrine of substituted obligation thus effect-

ively negatived by the Supreme Court of Washington

into terms of an extended obligation. Nor is there any

room for application of the doctrine of Baldwin v.

Bradley; for, as the Supreme Court of Washington

pointed out, and as is sustained by the cases which it

cites, there was no other liability of the debtor in this

case than that "created by statute for the sole benefit

of the creditors." Therefore, the only liability created

by the statute was the liability of each stockholder to

pay his statutory liability, so long and only so long

as there were creditors' claims unpaid. Appellant is

merely traveling in a circle in assuming that there

was some other liability and then basing upon that a

presumption that the parties intended to go beyond

the obligation created by statute by the making of a

note and mortgage. Furthermore, both the original

presumption and the presumption which counsel seeks

to build upon it are effectively denied by his own

original complaint (Tr. 3), where in commencing his

suit he pleaded that the note and mortgage were given

to secure the statutory obligation and not in lieu of

it, nor in extension of it.



WE SHALL NEXT BRIEFLY DISCUSS THE
CASES RELIED UPON BY APPELLANT COM-
MENCING AT PAGE 15 OF APPELLANT'S
BRIEF

:

Phillips-Jones Corporation v. Parmley,

302 U. S. 233

58 S. Ct. 197

82 L. Ed. 221.

This case very forcefully sets forth the rule on which

contribution is based:

"The right of the stockholder transferee to con-
tribution arises under the general law and does
not differ from that of any other person who has
paid more than his fair share of a common burden.
The right to sue for contribution does not depend
upon a prior determination that the defendants
are liable. Whether they are liable is a matter
to be decided in a suit. To recover, a plaintiff

must prove both, that there tvas a common burden
of debt and that he has, as between himself and
the defendants, paid more than his fair share of
the common obligations."

Aspimvall v. SaccM, 57 N. Y. 331:

This case has to do with a joint and several liability

under a statute, and was directed to a common burden.

Putnam v. Misochi, 75 N. E. 956 (Mass.) :

This case has to do with unpaid stock subscriptions,

which the Court held to be assets of the corporation.

The same thing applies to:

Callahan v. Windsor, 42 N. W. 652 (Iowa)
;

Henshatv v. Austin, 61 Pac. 882 (Kan.)

is based on a Kansas statute, as follows

:
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"If any stockholder pays more than his due
proportion of any debt of the corporation, he may
compel contribution from the other stockholders
by action."

This has nothing to do with added liability.

Cooney v. Arlington Hotel Co., 101 Atl. 879:

This case has to do with the collection of an unpaid

stock subscription which, of course, has nothing to do

with the case at bar.

The same thing pertains to

Allen v. Fairbanks, 45 Fed. 445, and

Van Pelt v. Gardner, 75 N. W. 874.

Bennison v. McConnell, 76 N. W. 412 (Neb.)

has to do with a common liability arising after liqui-

dating dividends had been prematurely made.

Likewise, the monographic notes cited by appellant

at page 15, have to do with contractual or common

liabilities, and not such as arise by statute.

In fact, appellant has only cited a few of the numer-

ous cases supporting the application of the doctrine

of contribution to the joint and several obligations

of shareholders in a commercial corporation to the

unpaid balance of their subscriptions to the capital

stock of commercial corporations.

Ignoring the patent distinction between the broad

contractual nature of such an obligation and the

wholly different statutory super-added liability of
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holders of shares in national banks, several only and

not joint and several, established by law, solely for

the benefit of the creditors of the bank and existing

so long as creditors remain unpaid. Appellant vainly

seeks to extend the application of the doctrine of con-

tribution to the case at bar. The industry of appel-

lant's counsel has produced only one citation to sup-

port this contention

First National Bank, v. Eureka National
Bank, 14 Fed. (2) 129, (Appellant's Brief
16).

Unfortunately, for appellant, this one citation is not

in point. The syllabus does contain an inference that

the Court indulged in the dictum that contribution

might be enforced in such a case, but careful reading

of the Eureka National Bank case shows plainly that

in referring to contribution, the Court was only stating

a part of the contention of counsel, and in no wise

expressing its own view. All that the case holds is

the familiar doctrine that in a suit to enforce super-

added liability, it is not necessary to proceed against

all of the bank's stockholders.

Likewise, the cases cited by appellant under the

headings of Subrogation and Recapitulation can af-

ford appellant no relief. The cases cited in support

of the subrogation theory are undoubtedly good law,

but all are based upon the premise that the payor was

paying either to protect his own property, or for his

own benefit in connection with property in which he

was interested.
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The decisions cited by appellant in his brief, pages

22-25, inclusive, have to do with the liquidation of in-

solvent banks and not with banks whose debts have

all been paid and receiver discharged.

Is Appellee's Liability an Asset of the Bank?

"The rule seems well settled that the super-
added statutory liability of the shareholder in a
national banking association is not an asset of

the bank that can be sold after debts are paid,

but is for the sole benefit of the Creditors."

Lolly v. Anderson, 78 Pac. (2) 603, 194 Wash.
536.

"The double liability of a shareholder of the
national bank under Section 9689, for the pay-
ment of its debt, is entirely statutory. It attaches,

exists and is enforceable and dischargeable at the

times, in the manner and for the purpose speci-

fied in the Act of Congress. It attaches and exists

for the purpose of creating a fund for the exclu-

sive purpose of paying the creditors of the bank
equably and ratably."

Page v. Jones, 7 Fed. (2nd) 541-544.

"The double liability created by that section

(Appendix I) is, strictly speaking, no more
the asset of the corporation than the double liabil-

ity created by the District of Columbia Statute
with relation to Trust Companies. In either case

it is an asset of the creditors and not of the cor-

poration.

"This language was intended and has been held
in at least one hundred cases to provide a definite

and uniform plan for the collection of the assets
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of an insolvent bank and of the double stock-

holders' liability and for distribution of the whole
fund among creditors, and while it may be safely

said that the national bank act confers on the re-

ceiver or the comptroller, or both, no greater pow-
ers than the bank itself had before insolvency,

as to its assets it has never been questioned, and,
of course, cannot be questioned; that the above
quoted provision authorizing the comptroller to

enforce stockholders' liability vests that power ex-

clusively in that official and makes this liability

a trust fund for creditors. The statute which cre-

ates it may also declare the purposes of its crea-

tion and provide for the manner of its enforce-
ment, Pollard v. Bailey, 20 Wall 520-526; 22 L.

Ed. 376."

Dunn v. O'Connor, 89 Fed. (2nd) 826;

Andrew v. State Bank of Swea City, 242 N.

W. 62 (Iowa)

;

Ames v. American National Bank of Ports-

mouth, 176 S. E. pg. 223 (Va.);

Cooe v. Hackney, 111 Pac. 461;

State, ex rel. v. Kelly, 284 Pac. 65 (Okla.)

;

Runner v. Diviggins, 46 N. E. 580 (Ind.)
;

Citizens State Bank v. Schmitz, 263 N. W. 702

(Wise.)

;

Williamson v. American Bank, 115 Fed. 793.

Contribution

The basis and fundamentals of the doctrine of con-

tribution all go to a common burden, and where the

parties are equally or jointly liable, while under the
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National Banking Act, super-added liability is a sep-

arate and individual liability and not joint.

Kennedy v. Gibson, 8 Wall (75 U.S.) 498,
504-6.

A. and B. own stock in a national banking associa-

tion, which becomes insolvent, and an order of assess-

ment is made by the Comptroller against each stock-

holder, when A. pays his super-added liability in full,

he is discharged from all responsibility whatsoever in

connection with the bank's affairs, irrespective of

whether B. pays anything, and A's added liability is

not contingent upon whether B. pays all or any part

of his liability.

We respectfully contend that the applicable Federal

Statutes and cases herein cited by us establish the

proposition that contribution cannot be had among the

stockholders of an insolvent bank after creditors have

been paid in full, the currency retired and the re-

ceiver discharged:

1. The Federal stockholders' secondary liability

is purely statutory, not contractual.

2. This statutory liability is individual and not
joint, or joint and several.

3. Since the earlier language of the Federal sta-

tute defining this individual liability as rest-

ing "equally and ratably" has been repealed,

this emphasizes still further the exclusive in-

dividual character of the liability. (Appen-
dix I).

4. This liability exists only so long as "neces-
sary to pay the debts of the Association."

5. The stockholders' liability is an asset of the

creditors, not of the Association.
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6. The bank receiver, by the explicit words of

the Statutes, can transfer to the stockholders'

agent only the "undivided or uncollected or

other assets of such Association then remain-
ing." (Appendix II).

7. The power of the receiver to collect the lia-

bility (or to enforce any pledge given to se-

cure it) ceased as soon as the debts of the

bank and the expenses of the receiver were
paid.

8. The stockholders' agent has no greater or
other powers than the receiver.

If these propositions taken exclusively from Fed-

eral Statutes and Federal and State Decisions are

correct, it inevitably follows that contribution cannot

be enforced and this action cannot be maintained.

We turn to the cases

:

Quite early in the history of this Federal Act defin-

ing the liability of national bank stockholders, the

United States Supreme Court in Kennedy v. Gibson,

8 Wall (75 U.S.) 498, 504-6, speaking by Mr. Justice

Swayne, clarified the distinctive meaning of this act

by pointing out: (1) that "the liability of stockhold-

ers is several and not joint" (p. 505)
; (2) that action

to "enforce the individual liability of the stockhold-

ers" can be brought only "if necessary to pay the

debts of such an association" (Italics are the court's)

(p. 504) ; and (3) that only the receiver as "the instru-

ment of the comptroller" can enforce this "individual

liability."
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"It is for the comptroller to decide when it is

necessary to institute proceedings against the
stockholders to enforce their personal liability,

and whether the whole or a part, and if only a
part, how much, shall be collected." (p. 505).

Avowedly following this clarification by the United

States Supreme Court, Judge Townsend in Church v.

Ayer, 80 Fed. 543, more than forty years ago decided

this precise question. There the receiver of an insol-

vent national bank sued to enforce the stockholders'

liability. While the case was pending, all debts were

paid, and the receiver was succeeded by a stockholders'

agent, as in the case at bar. Thereupon, the Court held

that the case could no longer be maintained for any

purpose. The Court further pointed out that once the

debts were paid, the receiver himself could no longer

maintain an action to recover this stockholders' liabil-

ity. Thereupon the Court added:

"The receiver has the right to enforce the liabil-

ity of the stockholder only when and 'if necessary
to pay the debts of such an association'. * * *

It is clear that such agent can have no greater
powers than those which were conferred upon the
comptroller and receiver."

Since the stockholders' agent cannot enforce the

liability for any purpose whatever once the debts are

paid, it is manifest that he cannot maintain it for the

sole purpose of enforcing contribution. Furthermore,

as if to emphasize the doctrine here laid down respect-

ing the non-liability of stockholders once the debts

are paid, the Court will recall Section 63, Title 12
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USCA, was afterward amended in 1913, so that in-

stead of declaring that the stockholders "shall be held

individually responsible, equally and ratably" the

words "equally and ratably" were stricken out. This

would seem to emphasize even more than before that

Congress had no intention of permitting unfortunate

stockholders who had been unable to pay during the

period of the receivership to be harassed for contribu-

tion by their more fortunate fellow stockholders who

had the ability to pay.

Since Church v. Ayer there is no recorded case in

the Federal Courts where any attempt has ever been

made to enforce contribution, or otherwise to enforce

liability against any stockholder of an insolvent na-

tional bank once its debts have been paid. However,

it has several times been necessary to consider the

nature of the individual liability of the stockholders

under the Federal Statute. Two late cases to this

effect are:

First,

Page v. Jones, 7 Fed. (2) 544

where the court held that this statutory bank liability

"attaches and exists for the purpose of creating a

fund for the exclusive purpose of paying the credi-

tors of the bank."

Second, likewise in

Dunn v. O'Connor, 89 Fed. (2) 826

the Court again pointed out that this liability "is an

asset of creditors and not of the corporation."
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This latter language becomes particularly pertinent

in the light of the language of Section 197 of Title 12,

ITSCA, where at least four times it is pointed out

that the assets and property to be assigned to the

agent of the stockholders by the receiver consists of

"the assets and property of such association."

It must follow that if the stockholders' liability is

an asset only of creditors and not of the corporation

that the receiver in this case was powerless to assign

either the individual liability of the defendant or any

note or mortgage given to secure that liability.

Where the law is so well established by Federal

decisions, it would seem unnecessary to go into en-

tirely different State Statutes and decisions which can

only operate by analogy. However, counsel for appel-

lant lay great stress upon four Annotated Case Notes.

An examination of these Case Notes discloses that in

every statute under consideration, the decision was

based upon the contractual liability of ordinary cor-

porate stockholders which arose in common with other

stockholders' contractual obligations. All that these

Courts hold, we respectfully submit, is that such con-

tractual liabilities are in their nature, joint and sev-

eral, and, therefore, wholly irrelevant to this individual

or several stockholders' liability created by Federal

Statute.

There is one State, however (California), whose

statutes like the Federal Statutes here under consider-
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ation, fixed upon bank stockholders a several, not a

joint, or joint and several, liability to bank creditors.

A reading of the cases themselves, however, disclosing

the reasoning of the California Court makes these

cases quite applicable to the Federal doctrine.

For instance, in

Brown v. Merrill, 40 Pac. 557,

the Court said:

"In jurisdictions where the above doctrine has
been declared, stockholders are severally and
jointly liable for the debts of the corporation, but
in this state, there is no such liability. Each stock-

holder has a several liability, and that liability is

proportionate to the amount of his stock; and
when he has paid his portion of any debt, or of all

the debts of the corporation, he is freed from all

liability, and has no cause of action against any
stockholder for money so paid."

Again in

Gardiner v. Bank of Napa, 117 Pac. 667, 668

the Court emphasized this fact of individual liability

by pointing out "the liability of a stockholder is not

joint and several, but was said in Brown v. Merrill, 40

Pac, 557; 48 Am. State Reports, 145:" Here follows

the exact text quoted above.

Our own Ninth Circuit Court of Appeals has had

occasion recently to summarize the nature of this Cali-

fornia several liability of bank stockholders in

Shell Co. v. Dunn, 19 Fed. (2) 318, 320

where it is said:
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"The stockholder who pays is given no subro-

gated right of collection against his fellow stock-

holders or against the corporation. Sacramento
Bank v. Pacific Bank, 124 Cal. 147; 56 Pac. 787;
45 L. R. A. 863; 71 Am. St. Rep. 36. * * * His
liability is to the creditors of the corporation, and
not to the corporation. (Citing Gardiner v. Bank
of Napa, supra, et al.). His liability is not for

the benefit of the corporation, and is not in any
sense a part of its assets. Ellsworth v. Bradford,
186 Cal. 316, 199 P. 335. And the liability is sev-

eral, and not joint, * * *."

The Congress in defining the liability of a stock-

holder in a national banking association, Sec. 61, Title

12, USCA, made each individually responsible for all

debts, etc., to the amount of the par value of his stock

therein.

This liability is not founded upon contract, not

founded upon natural equity -and justice— but is

founded upon a Federal Banking Statute solely, and

the Courts have held this liability to be several and not

joint; a liability running to the creditors of the cor-

poration and not to the corporation.

Contribution is of necessity based upon a common

liability. If the party making payment pays no more

than his proportion, he cannot recover contribution

even though the co-debtor has paid nothing. 6 R. C. L.

1036.

In the case at bar, no stockholder has paid more than

his fixed statutory liability, which, of course, is a

liability running to the creditors and not to the cor-

poration.
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We find the following measure of contribution in

13 C. J. p. 825, Sees. 9 and 10:

"(a). One who has discharged a common liability

can recover from his co-obligors only for the

excess which he has paid over his share and
the payment can be enforced only in the same
currency as that in which the debt existed.

"(b). Each co-obligor is liable to contribute in pro-
portion to his share of the common debt or
obligation. A joint debtor cannot be com-
pelled wholly to reimburse another who has
paid the joint debt unless as between them-
selves the latter is surety."

In
Conway v. Otvensboro Savings Bank and

Trust Co., 165 Fed. Rep. 822-827:

"Prima facie, this refers to the property and
assets of the corporation as such as we think that
under the language of Sec. 547 supra, the double
liability obligation ought not in any wise to be
regarded as the property of the corporation or
as any of its assets, Sec. 547, which creates the
liability in express terms, gives the benefit of it,

not to the corporation (which, indeed, has been
paid in full for all the stock it had issued), but
in express terms makes the stockholders liable to

the creditors, but not to any other person."

The parties are not equally liable for the same debt.

The statute does not take into consideration any sum

total. The double liability is an individual debt by

each stockholder occasioned by the ownership of his

own stock.

The rule is well laid clown in

McClaine v. Rankin, 49 L. Ed. 702-706; 197
IT. S. 154, 161, 162

:
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"Some statutes imposing individual liability are
merely in affirmation of the common law, while
others impose an individual liability, other than
that at common law. If Sec. 5151 had provided
that subscribing to stock or taking shares of stock
amounted to a promise directly to every creditor,

then that liability would have been a liability by
contract. But the words of Sec. 5151 do not mean
that the stockholders promise the creditors as
surety for the debts of the corporation, but merely
imposes a liability on him as secondary to those
debts, which debts remain distinct, and to which
the stockholder is not a party. The liability is a
consequence of a breach by the corporation of its

contract to pay and is collateral and statutory."

"The liability of a stockholder for a stock as-

sessment was created solely for the benefit of the

bank's creditors. This clearly appears from the

wording of the statute authorizing the comptroller
of the currency to impose it, namely, Sec. 23 of

the Federal Reserve Act, and also from the au-
thorities construing it, or rather the older statute

which it incorporates within its terms, paragraph
5151 supra. The funds thus provided for is mani-
festly, says the Court in Wingate v. Orchard, 75
Fed. 241; 21 C. C. A. 315: 'a trust fund to a pro
rata share to which all creditors are equally and
equitably entitled. The bank itself has no author-

ity whatever over it.' " Wehby v. Spurway, 246
Pac. 760-761.

In

Briggs v. BcirneU, 61 S. E. 797-799 (Va.)

it is held that the powers and rights of co-owners of

ships are simply as tenants in common with no aspect

of joint liability. The obligations of each co-tenant

to pay are in specific shares or amounts. One paying
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more than his specific share is held as to his co-tenant

making voluntary payment. The Court says:

"Neither would such payments give the right

of contribution in equity for the essence of con-

tribution is that there shall be a joint liability

or a joint and several liability, but where parties

are severally bound for a specific portion of the

debt as principals and one pays more than he is

bound for, he is entitled to no contribution from
the others for such excess."

McArthur v. Board, 93 N. W. 580 (Iowa).

In

Weinberg v. Heller, 239 Pac. 358-363 (Cal.),

the Court says:

"The obligation must be joint or joint and sev-

eral. In the contract under consideration there

was no joint contract of Weinberg and Heller with
anyone. If Weinberg and Mrs. Heller jointly or

jointly and severally had agreed with some third

person to compensate him, each would then be

liable to such party for the whole amount and if

one paid all, he might seek contribution from the

other. The principle of equity on which the right

of contribution is founded, applies only where
the parties are under a common burden of liabil-

ity, where the parties are severally bound for a

specific proportion of a debt as principals and
one pays more than he is bound for, he is entitled

to no consideration from the others for such
excess.

'

'

Fleming v. Stephenson, 220 Pac. 599-603

(Okla.)
;

Hanover Insurance Co. v. Brown, 25 Atl. 989-

991 (Md.);
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Zutter v. O'Connell, 229 N. W. 74 (Wise.)

;

Standard Accident Insurance Co. v. Run-
quist, 244 N. W. 757.

Let us suppose that when the Comptroller ordered

the 100 per cent assessment (Tr. 72) upon all of the

outstanding shares of the Exchange National Bank,

the receiver had commenced an action against all of

the stockholders, jointly and severally, for the full

sum of one million dollars, being the total amount of

added liability on all of the stock. There is no ques-

tion that this could not have been done; the reason

being that the liability of each shareholder was fixed

by statute, it was several and not joint.

The Congress, undoubtedly, had in mind there could

be no contribution or subrogation when it enacted Sec-

tion 197 (Appendix II) in that it provided for the

final distribution of the proceeds, and expressly stated

that those of the shareholders who had paid on ac-

count of their added liability should participate in

the final proceeds before participating in the original

cost thereof.

Subrogation

"Subrogation is allowed only in favor of one
who under some duty of compulsion, legal or

moral, pays the debt of another and not in favor
of him who pays a debt in performance of his

own covenants, for the right of subrogation never
follows an actual primary liability and there can
be no right of subrogation in one whose duty it

is to pay or in one claiming under him against one
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who is secondarily liable or not liable at all. In
such cases payment is extinguishment."

37 Cyc. 374.

"Being a maker who was primarily and abso-

lutely bound to pay the notes according to their

tenor, Ambrose Spire was as between himself and
the payee, a principal debtor and payment by his

administrator discharged the notes * * *. Dis-

charge of the notes, discharged the lien of the mort-
gage. It was then the duty of the mortgagee to

enter a release of the mortgage on the record. The
administrator could do nothing to keep the mort-
gage alive and nothing remained on which equit-

able assignment or equitable subrogation could
operate.

"It is elementary that subrogation is indulged
only in favor of one who pays the debt of another,

or one who pays to protect his own rights and
not in favor of one who discharges a debt for

which he was himself originally and primarily
liable."

Spire v. Spire, 180 Pac. 209 (Kan.)
;

Aetna Life Insurance Company v. Toivn of
Middleport, 31 L. Ed. 537; 124 IT. S. 534;

Trindade v. Ativater Canning dt Packing Co.,

128 Pac. 756 (Cal.)

;

Sacramento Bank v. Pacific Bank, 56 Pac.
787 (Cal.).

In

Southwestern Surety Insurance Company v.

Pacific Coast Casualty Company, 92 Wash.
658; 159 Pac. 788,

the Court, speaking by Judge Chadwick, said:

"Subrogation is not founded upon contract, but
upon principles of equity and may be enforced
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where no contract or privity of any kind exists

between the parties.

*
' This we have held many times, but it is equally

well settled that where the liability of a party is

fixed by a contract or by statute, courts will not
resort to equity to either enlarge or defeat them. '

'

Gtursky v. Rosenberg, 287 Pac. 575.

In the case at bar, the liability of each stockholder

was fixed by the Federal banking statute (Appendix

I) and made the added liability of each stockholder

several and not joint, and each and every stockholder

who paid his added liability was paying only his own

individual debt and not the debt of any other stock-

holder.

Appellant seems to confuse his argument with the

theory that appellee's note and mortgage was a sub-

stituted liability. The record, however, bears out the

theory that appellee's note and mortgage were given

only as evidence of and security for the payment of

appellee's added liability; in fact, appellant in para-

graph III in his original complaint in this action

(Tr. 3) alleged:

"And as security for the payment of the unpaid
balance of said stock assessment and said interest

thereon on said shares of stock, executed and de-

livered * * *."

We cannot see how appellant can now contend for

subrogation.

We, therefore, contend appellee's position to be:
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1. His was a statutory liability, not contractual.

2. His was a several liability, not joint.

3. His liability was not an asset of the bank, but

for the creditors.

4. He was discharged when the creditors were paid

and receiver discharged.

5. There was no common burden, neither did any

stockholder pay more than his statutory share.

We respectfully submit that the decision of the Dis-

trict Court is correct and should be affirmed.

Respectfully submitted,

James A. Brown,

Paulsen Building,

Spokane, Washington,

B. H. Kizer of

Graves, Kizer & Graves,

Old National Bank Bldg.,

Spokane, Washington,

Solicitors for Appellees.
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APPENDIX

I.

Sec. 63, Title 12, U.S.C.A.

"Sec. 63. Individual liability of shareholders.

"The shareholders of every national banking asso-

ciation shall be held individually responsible for all

contracts, debts, and engagements of such association,

to the extent of the amount of their stock therein, at

the par value thereof, in addition, to the amount in-

vested in such shares ; except that shareholders of any

banking association existing on June 22, 1874, under

State laws, having not less than $5,000,000 of capital

actually paid in, and a surplus of 20 per centum on

hand, both to be determined by the Comptroller of the

Currency, shall be liable only to the amount invested

in their shares; and such surplus of 20 per centum

shall be kept undiminished, and be in addition to the

surplus provided for in this chapter; and if at any

time there is a deficiency in such surplus of 20 per

centum, such association shall not pay any dividends

to its shareholders until the deficiency is made good;

and in case of such deficiency, the Comptroller of the

Currency may compel the association to close its busi-

ness and wind up its affairs under the provisions of

this chapter relating to dissolution and receivership.
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(E. S. See. 5151; Dec. 23, 1913, c. 6, Sec. 23, 38 Stat.

273.)"

II.

Sec. 197, Title 12, U.S.C.A.

"Sec. 197. Shareholders' meeting; continuance of

receivership; appointment of agent; winding up

business; distribution of assets.

"Whenever any association shall have been or shall

be placed in the hands of a receiver, as provided in

section 192 and other sections* of this Code, and when,

as provided in section 194 thereof, the Comptroller of

the Currency shall have paid to each and every credi-

tor of such association, not including shareholders who

are creditors of such association, whose claim or claims

as such creditor shall have been proved or allowed as

therein prescribed, the full amount of such claims, and

all expenses of the receivership and the redemption of

the circulating notes of such association shall have

been provided for by depositing lawful money of the

United States with the Treasurer of the United States,

the Comptroller of the Currency shall call a meeting

of the shareholders of such association by giving notice

thereof for thirty days in a newspaper published in

the town, city, or county where the business of such

association was carried on, or if no newspaper is

there published, in the newspaper published nearest

thereto. At such meeting the shareholders shall de-

termine whether the receiver shall be continued and

shall wind up the affairs of such association, or whether
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an agent shall be elected for that purpose, and in so

determining the said shareholders shall vote by bal-

lot, in person or by proxy, each share of stock entitling

the holder to one vote, and the majority of the stock

in value and number of shares shall be necessary to

determine whether the said receiver shall be continued,

or whether an agent shall be elected. In case such

majority shall determine that the said receiver shall

be continued, the said receiver shall thereupon proceed

with the execution of his trust, and shall sell, dispose

of, or otherwise collect the assets of the said associa-

tion, and shall possess all the powers and authority,

and be subject to all the duties and liabilities originally

conferred or imposed upon him by his appointment

as such receiver, so far as the same remain applicable.

In case the said meeting shall, by the vote of a ma-

jority of the stock in value and number of shares,

determine that an agent shall be elected, the said

meeting shall thereupon proceed to elect an agent,

voting by ballot, in person or by proxy, each share

of stock entitling the holder to one vote, and the per-

son who shall receive votes representing at least a

majority of stock in value and number shall be de-

clared the agent for the purposes hereinafter provided

;

and whenever any of the shareholders of the associa-

tion shall, after the election of such agent, have ex-

ecuted and filed a bond to the satisfaction of the Comp-

troller of the Currency, conditioned for the payment

and discharge in full of each and every claim that

may thereafter be proved and allowed by and before
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a competent court, and for the faithful performance

of all and singular the duties of such trust, the comp-

troller and the receiver shall thereupon transfer and

deliver to such agent all the undivided or uncollected

or other assets of such association then remaining in

the hands or subject to the order and control of said

comptroller and said receiver, or either of them ; and

for this purpose said comptroller and said receiver

are hereby severally empowered and directed to ex-

ecute any deed, assignment, transfer, or other instru-

ment in writing that may be necessary and proper;

and upon the execution and delivery of such instru-

ment to the said agent the said comptroller and the

said receiver shall by virtue of this chapter be dis-

charged from any and all liabilities to such associa-

tion and to each and all the creditors and shareholders

thereof. Upon receiving such deed, assignment, trans-

fer, or other instrument the person elected such agent

shall hold, control, and dispose of the assets and prop-

erty of such association which he may receive under

the terms hereof for the benefit of the shareholders of

such association, and he may in his own name, or in

the name of such association, sue and be sued and do

all other lawful acts and things necessary to finally

settle and distribute the assets and property in his

hands, and may sell, compromise, or compound the

debts due to such association, with the consent and

approval of the district court of the United States

for the district where the business of such associa-

tion was carried on, and shall at the conclusion of his
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trust render to such district court a full account of

all liis proceedings, receipts, and expenditures as such

agent, which court shall, upon due notice, settle and

adjust such accounts and discharge said agent and

the sureties upon said bond.

"And in case any such agent so elected shall refuse

to serve, or die, resign, or be removed, any shareholder

may call a meeting of the shareholders of such asso-

ciation in the town, city, or village where the business

of the said association was carried on, by giving notice

thereof for thirty days in a newspaper published in

said town, city, or village, or if no newspaper is there

published, in the newspaper published nearest thereto,

at which meeting the shareholders shall elect an agent

voting by ballot, in person or by proxy, each share of

stock entitling the holder to one vote, and when such

agent shall have received votes representing at least

a majority of the stock in value and number of shares,

and shall have executed a bond to the shareholders

conditioned for the faithful performance of his duties,

in the penalty fixed by the shareholders at said meet-

ing, with two sureties, to be approved by a judge of a

court of record, and file said bond in the office of the

clerk of a court of record in the county where the busi-

ness of said association was carried on, he shall have

all the rights, powers, and duties of the agent first

elected as hereinbefore provided. At any meeting held

as hereinbefore provided administrators or executors

of deceased shareholders may act and sign as the
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decedent might have done if living, and guardians of

minors and trustees of other persons may so act and

sign for their ward or wards or cestui que trust. The

proceeds of the assets or property of any such asso-

ciation which may be undistributed at the time of such

meeting or may be subsequently received shall be dis-

tributed as follows:

"First. To pay the expenses of the execution of

the trust to the date of payment.

"Second. To repay any amount or amounts which

have been paid in by any shareholder or shareholders

of such association upon and by reason of any and

all assessments made upon the stock of such associa-

tion by the order of the Comptroller of the Currency

in accordance with the provisions of the statutes of

the United States; and

"Third. The balance ratably among such stock-

holders, in proportion to the number of shares held

and owned by each. Such distribution shall be made

from time to time as the proceeds shall be received

and as shall be deemed advisable by the said comp-

troller or said agent. (June 30, 1876, c. 156, Sec. 3, 19

Stat. 63 ; Aug. 3, 1892, c. 360, 27 Stat. 345 ; Mar. 2, 1897,

c. 354, 29 Stat. 600; Mar. 3, 1911, c. 231, Sec. 291, 36

Stat. 1167.)"




